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DECI SI ON AND ORDER - AWARDI NG BENEFI TS

This is a claimfor worker’s conpensati on benefits under the
Longshore and Harbor Wbrkers’ Conpensation Act, as anended (33
US C 8901, et seq.), herein referred to as the "Act." The
heari ng was held on March 11, 2002 in New London, Connecticut, at
which tinme all parties were given the opportunity to present
evi dence and oral argunents. The following references will be
used: TR for the official hearing transcript, ALJ EX for an
exhibit offered by this Admnistrative Law Judge, CX for a
Caimant’s exhibit, EX for a Carrier’'s exhibit and RX for an
Enpl oyer’s exhibit. This decision is being rendered after having
given full consideration to the entire record.



Stipul ati ons and | ssues
The parties stipulate and | find:

1. The Act applies to this proceeding.

2. Cl aimant and the Enployer were in an enpl oyee-enpl oyer
rel ationship at the relevant tines.

3. Claimant alleges that he suffered an injury on April 3,
2001 in the course and scope of his enpl oynent.

4. Cl ai mant gave the Enployer notice of the alleged injury
ina tinmely manner.

5. Claimant filed a tinely claim for conpensation and the
Enpl oyer filed a tinmely notice of controversion.

6. The parties attended an informal conference on June 13,
2001.

7. The applicabl e average weekly wage is in dispute.

8. The Enpl oyer and Carrier have paid no benefits herein.

The unresol ved issues in this proceeding are:

1. Whet her or not C aimant’ s pul nonary conditionis causally
related to his maritinme enploynent with the Enployer.

2. |f so, the nature and extent of his disability.

3 Claimant’ s average weekly wage.

4. Whet her Claimant is a so-called voluntary retiree.

5 The Responsi bl e Enpl oyer.

Post - heari ng evidence has been admtted as:
Exhi bit No. I tem Filing Date
CX 5 Attorney Enbry’s letter filing 03/ 22/ 02
CX 4, a docunent admtted into
evi dence at the hearing

CX 6 Attorney Enbry’'s letter filing the 04/12/02

-2



CX 7 March 14, 2002 Deposition Testinony 04/ 12/ 02
of the d ai mant

CX 8 Attorney Enbry’s status report 06/ 17/ 02

CX 9 Attorney Enbry’'s letter filing the 07/03/02

CX 10 June 7, 2002 report of 07/ 03/ 02
Nor man Panting, M D.

ALJ EX 12 This Court’s ORDER relating to 08/ 26/ 02
post - heari ng evi dence

CX 11 Attorney Enbry’ s response 09/ 19/ 02

CX 11A Claimant’ s bri ef 09/ 19/ 02

CX 12 Attorney Enbry’'s letter filing his 09/23/02

CX 13 Fee Petition 09/ 23/ 02

The record was closed on Septenber 23, 2002 as no further
docunents were fil ed.

Summary of the Evidence

Janmes F. Serio (“Claimant” herein), sixty-seven (67) years of
age, wwth a ninth grade formal education and an enpl oynent history
of manual |abor, began working in 1957 as a chipper/grinder at the
Groton, Connecticut shipyard of the Electric Boat Conpany, then a
division of the General Dynamcs Corporation (“Enployer”), a
maritime facility adjacent to the navigable waters of the Thanes
Ri ver where the Enpl oyer builds, repairs and overhaul s submari nes.
As part of his assigned duties, Cainmnt used various hand-held
pneumatic tools and he “worked with welders, chipping welds,
grinding, tank testing, drilling,” etc. He often worked in tight
and confined areas all over the boats. Cainmant testified that he
wor ked on both new construction and the overhauling of already-
conmm ssi oned submarines. (CX 7 at 3-7)

Claimant did work in close proximty to the pipe | aggers who
were using asbestos in various forms to cover and insulate the
pi pes. Wen the asbestos powder was m xed to create an asbestos
paste Claimant testified that the “air was kind of cloudy, and it
was kind of little tough breathing.” He was also present when the
| aggers ripped out old asbestos from the pipes and the equi pnent
“Quite often,” and this renoval of the old asbestos produced so
much dust that the anbient air of the work environnment was “cl oudy”
to such an extent that you “couldn’t see from one end of the
mssile roomto the other.” He also used asbestos bl ankets as a
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carpet so that he could lie down on the floor to work on the hot
steel, Caimant remarking that “a lot of tinmes a grinder would hit
sone of the asbestos and just throw a cl oud of asbestos around, and
you had to get out of there because it was too nuch, it was too
cloudy.” (CX 7 at 8-9)

Claimant, except for a short layoff in 1961, worked as a
chi pper/grinder until 1967, at which tinme he Il eft the shipyard and
he went to work on the West Coast at the Long Beach Naval Shipyard
as a chipper/grinder and as a civilian enployee for the U.S.
Governnent. He worked there for about three (3) years, married and
moved to San Francisco and he “went back in(to) the produce
business.” He continued to use various hand hel d pneumatic tools
and he al so had sone exposure to asbestos while working at that
shipyard. After Cainmant |left the Long Beach shipyard, he had no
further exposure to asbestos and since he left the Electric Boat
shi pyard, he has not worked for any other privately owned shi pyard,;

nor has he done any other [|ongshoring work. In the produce
busi ness he “was a produce buyer, manager and a produce clerk” and
“set up the produce stands.” He did that work for twenty (20)

years and in 1986 he returned to the East Coast, reapplied for work
at the Enployer’s shipyard but was not rehired. (CX 7 at 9-14)

Claimant |ast perforned full-time work in 1992, at which tine
he went out on disability to have hand surgery. He then had five
(5) additional hand surgeries. He applied for Social Security
benefits in 1997 at age 62. He also receives a pension fromthe
produce union. As O aimant has worked continually until 1992 and
in order to keep hinself busy, he works one or two days a week, on
an “on call” basis for a national rental car conpany, C aimant
remar ki ng that he “deliver(s) cars” from®“one | ocation to another.”
He earns “maybe about 90 dollars, hundred dollars” every two weeks.
He al so works as needed at a golf course and “barbecues” for the
menbers during tournanents, wusually during the summer nonths.
Claimant’s 2000 1040 U.S. Tax Form reflects total wages of
$5,128.00, a small anpbunt of interest incone and a taxable |IRA
di stribution of $5,244.00. (CX 4, CX 7 at 14-17)

Cl ai mant began to experi ence shortness of breath at the end of
2000 or the beginning of 2001 and he went to see Dr. Reddy, his
famly doctor, who referred Caimant for x-rays and other tests.
He was told that he had asbestosis and he was referred to Dr.
| keda, a pul nonary specialist. He has al so been seen by other
doctors and these reports will be summari zed below. d ai mant has
worn bilateral hearing aids for the |ast several years. No one
ever told Caimant that the grinding wheels with which he worked
were bound together w th asbestos. He also used pneumatic air
hoses to clean out and bl ow down the asbestos dust from confi ned
areas, Claimant remarking that this cleaning produced “a |ot of
dust” and his work “clothes were kind of dirty” and “griny.” (CX
7 at 17-24)



Claimant’ s nedical problens are summarized in the March 20,
2001 report of Daniel P. |keda, a pul nonary specialist, wherein the
doctor states as follows (CX 1):

| NI TI AL CONSULTATI ON

PHYSI CI AN REQUESTI NG CONSULTATI ON: Bhaskara Reddy, M D.
CH EF COWVPLAI NT: Short ness of breath.

PROBLEM LI ST:

1. Progressive pul nonary fibrosis.

2. Evi dence of prior asbestos exposure.

3. Hi story of vocal cord |eukoplakia, possibly also related to
prior asbestos exposure.

4. Hypoxem a wi th anbul ati on.

H STORY OF PRESENT | LLNESS:

Janmes Serio is a 66-year-old retired pipefitter who presents here
with a three-nmonth history of progressive shortness of breath with
exertion. Over the past three to four nonths, the patient has
noted that when he tried to wal k, he would begin to huff and puff
wi th a nonproductive cough. As a result, the patient was eval uat ed
by Dr. Bhaskara Reddy in January at which tinme he had a chest x-ray
whi ch showed cardi onegaly and bilateral interstitial infiltrates
possi bly consistent with pneunonia. A repeat x-ray one nonth | ater
in February with no change in synptons continued to show the sane
process. As a result, the patient underwent CT scan of the lung in
March at which tinme the CI scan was remarkable for evidence of
asbest os exposure with the presence of calcified pleural plaques.
There is diffuse interstitial abnornmality indicative of end-stage
| ung di sease with honeyconbi ng consistent with pul nonary fibrosis
and probability of a positive relationship to past asbestos
exposure. A possible nodule was also present in the right upper
| obe vs. a pleural area of thickening. Because of this the patient
IS now sent here.

The patient states that he has a history of snpking between the
ages of 16 and 42 up to two packs per day, but has not snpked a
cigarette now in the past 17 years.

In determ ning his past exposure to asbestos, the patient states
that he worked as a pipefitter initially for General Dynamcs
begi nni ng around 1957 to 1967, as a tank tester in the devel opnent
and building of submarines. Bet ween 1968 and 1970, the patient
wor ked for the U S. Governnment at the Long Beach facility, again as
a pipefitter. In both occupations, he was heavily exposed to
asbestos particles.

In 1985, the patient was evaluated at UC Davis for evidence of
recurrent | eukoplakia involving the right vocal cords. He
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underwent | aser renoval of the area of | eukopl aki a where pat hol ogi c
description of this lesion revealed hyperplasia of squanbus
epitheliumw th hyperkerat osi s.

Subsequent to this, the patient has had no real synptons related to
pul monary di sease until over the past three to four nonths. The
patient has had prior x-rays but unfortunately, they are not

avail able for conparison. He denies any fever, history of
tubercul osis, history of pneunonia. He denies any history of
wheezi ng.

PAST MEDI CAL HI STORY

ALLERG ES: None known. ..
| MPRESSI ON:

Pul monary fibrosis as cause of shortness of breath with evi dence of
prior asbestos exposure as the underlying etiology of fibrosis.
The patient has evidence of anbulatory hypoxema as well as an
expl anation for his exertional dyspnea.

PLAN:

At this time, | wll obtain full pulnmnary function tests and
gallium lung scan for baseline status of the patient’s pul nonary
fibrosis. Whet her or not we wll initiate therapy to treat
pul monary fibrosis wll in part be dependent upon the findings of

t hese studi es.

In the neantine, the patient has already initiated di scussions with
| awyers regarding the class action suits that are currently pendi ng
for individual s i nvol ved with asbestos exposure. | will reevaluate
himin one to two weeks follow ng galliumlung scan as wel | as ful
pul nonary function tests, according to the doctor.

Dr. Douglas M Sides, a radiologist, read Cl ai mant’ s February
6, 2001 chest x-ray as show ng (CX 2):

EVI DENCE OF ASBESTOSI S EXPOSURE. CALCI FI ED PLEURAL PLAQUE | S NOTED
Bl LATERALLY.

Dl FFUSE | NTERSTI TI AL ABNORMALI TY W TH AREAS OF END- STAGE LUNG AND
HONEYCOVBI NG G VEN THE PRESENCE OF ASBESTOSIS EXPOSURE, THI' S
WOULD LI KELY REPRESENT ASBESTOSI S.

PCSSI BLE SMALL NODULE VERSUS NODULAR PLEURAL THI CKENI NG ElI THER
WTH N THE RIGHT UPPER LOBE OR ALONG THE MAJOR FI SSURE SEEN ON
| MAGE NUMBER 19. FOLLONJP EXAM NATI ON | S RECOVMENDED TO DOCUMENT
THAT THI' S REMAI NS STABLE.



SVALL ADRENAL ADENOVA ON THE RI GHT.

CORONARY ARTERY DI SEASE W TH CALCI FI CATION | NVOLVING THE LEFT
ANTERI OR DESCENDI NG ARTERY, according to the doctor.

Dr. Arthur C De Gaff, Jr., a pulnonary specialist, reviewed
Claimant’ s nedical records and the doctor reported as follows in
his Decenber 4, 2001 letter to Caimant’s counsel (CX 3):

Thank you for asking ne to review M. Serio’s nedical records. |
note that M. Serio was seen by Dr. Daniel |keda in pul nonary
consultation on 3/20/01. At that tine he had a two-nonth history
of shortness of breath with exertion. Chest x-ray revealed
bilateral interstitial infiltrates and cardi onegaly. Fol | ow up
chest x-ray in one nonth showed no change in pul nonary findings.
CT scan was perfornmed which apparently revealed the presence of
calcified pleural plaques and interstitial abnormalities consistent
with end stage pulnonary fibrosis wth honeyconbi ng. Possi bl e
nodul es were also noted in the upper |obe. The x-ray changes are
consistent with diagnosis of asbestosis and asbestos-related
pl eural disease.

M. Serio worked at Electric Boat as a chipper from 1957 through
1966, and from 1968 to 1970 he worked for the U S. governnment at
the Long Beach facility in California as a pipefitter. At Electric
Boat he woul d have had heavy exposure to asbestos and continued
asbest os exposure at the Long Beach facility. He apparently snoked
fromage 16 through age 42. He is now age 66.

PAST MEDI CAL HI STORY: Significant only for evidence of | eukopl aki a
involving the right vocal cord in 1985. This was apparently
treated by laser. Past nedical history is otherw se unremarkabl e.

PHYSI CAL EXAM NATION:  Significant for the presence of “dry ral es”
at both |lung bases.

LABORATORY STUDIES: Oxygen study was performed and denonstrated
arterial oxygen desaturation of 84% while wal king to 1100 feet.

LUNG FUNCTI ON STUDI ES: Using the AVA Guide to Evaluation of
Per manent | npairnment prediction fornulas, M. Serio's forced vital
capacity is 63% of its predicted value and one-second expiratory
volume 71% of its predicted value. Total |lung capacity is 64% of
its stated predicted val ue. The values are consistent wth
di agnosis of restrictive lung di sease w thout airway obstruction.
Apparent diffusing capacity, again using standards from the ANA
Quide to Evaluation of Permanent Inpairnment, was 33% of its
predi cted val ue.

Assuming disability resulting fromdiffusing capacity reduced to
40% of its predicted value causing 50% inpairnent of the whole
person and di ffusing capacity reduced to 25%of its predicted val ue
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causing 100% i npairnment of the whole person, M. Serio is 73%
i npaired as of the whole person. Since there is no evidence of

ai rway obstruction, there is no evidence that M. Serio s past

cigarette snoke exposure caused significant |ung danage and
therefore his disability is entirely due to past asbestos exposure,

according to the doctor.

The Carrier has had C ai mant exam ned by its nedical expert,
Dr. Normal Panting, and the doctor reports as followng in his June
7, 2002 letter to the Carrier (CX 10):

Thank you very much for your letter of 5/7/02 asking nme to exam ne
t he above-naned cl ai mant on your behalf. M. Serio is a 67-year-
old, right-handed, w dowed, nmale shipyard worker enployed by
General Dynam cs from1957 t hrough 1967 and by the Long Beach Naval
Shi pyard from 1968 t hrough 1970. He was exam ned in ny Sacranento
office on 5/2/02 at 9 a. m

Per your correspondence of 5/7/02, it is ny understanding that this
eval uation has been requested as a nedical consultation. Thi s
report is submtted per the O ficial Medical Fee Schedul e (OVFS) as
an initial consultation. Additionally, non-face-to-face tine with
the patient was 4 hours and 30 mnutes, which is billed using the
| MFS code 99358. Lastly, mnmy report is 9 pages. this is submtted
as a 99080 report code.

H STORY OF | NJURY AND | LLNESS AS STATED BY THE CLAI MANT:

M. Serio stated that he felt well until 10/00, when he noted
short ness of breath upon wal king and fairly mnor daily activities.
He went to see Dr. B. Redoi at Sutter Hospital, Sacranmento, who
t ook a chest x-ray and he was advi sed that he had an enl arged heart
on 1/23/01. He then had a CT of the chest exam nation on 3/5/01
that revealed that he had pul nonary asbestosis. He was then
referred to Dr. Daniel |keda, pulnonol ogist, who exam ned him on
3/ 20/ 01 and al so advised himthat he had asbestosis. He also had
pul monary function tests, the exact results of which he is not
aware except that they were abnornal. He was treated wth
predni sone, 60 ng a day for four weeks, with m nimal inprovenent of
his exertional shortness of breath. As a side effect, his blood
sugar went up to 550 and therefore he was placed on oral nediation
for diabetes. He was also tried on bronchodilators including
Advair Diskus, a preparation that continues fluticasone and
salneterol, for three weeks with m nimal inprovenent consisting of
| ess wheezi ng.

PRESENT STATUS:
He states he becones short of breath wal king half a block at a fl at
| evel, relieved by stopping. He also devel ops shortness of breath

after clinmbing 12 to 14 steps, which makes him huff and puff. As
far as daily activities, he is able to drive his own car on the
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freeway and drove two hours one-way for the purpose of this
exam nation w thout devel opi ng any shortness of breath. He is a
wi dower and is able to cook sonme of his neals, goes shopping every
two days, and is able to carry two grocery bags but becones
slightly short of breath after clinbing four steps and wal king 50
feet fromhis carport to the entrance of his house. He is able to
clean his own house, vacuuns, does dishes, and does his own
laundry... He has had slight swelling in his feet but denies any
chest pain or palpitations. He does have a chronic cough which is
mld to noderate, worse outdoors. He denies any wheezing, asthma
or hay fever. He adds that he snoked two packs a day from 1951
through 1985 and quit because he devel oped a benign tunor and
plague in his vocal cords, corrected by surgery by Dr. Dedo.
Current nedications include Advair Discus 100/50 tw ce a day;
Pravachol, 20 ng daily, for high cholesterol levels for the |ast
two years; Ecotrin (aspirin), 81 ng daily for the last two years;
Azopt eye drops three tinmes a day; and Xal atan eye drops, one
daily. He adds that he has been worki ng one or two days a week for
Avis Rent-A-Car, driving their rental cars to and from various
| ocations in northern California.

WORK HI STORY

He conpl et ed hi gh school in 1951. Between 1955 and 1957, he served
inthe US. Arny and served as a staff car driver. Between 1957
t hrough 1967, he worked for Electric Boat as a chipper-pipe
grinder, driller, and tank tester in Connecticut. He states that
there was a | ot of dust all over the shipyard, including asbestos,
and he did not wear a mask. From 1968 to 1970, he worked for the
Long Beach Naval Shipyard chipper, grinder, and repairman and was
agai n exposed to dust and asbestos, but he states he wore a nask
sonetinmes, and the atnosphere was not as dusty as it was worKking
for General Dynam cs because he worked within an aircraft carrier
and there was no air flow In 1970, he went to work for Mayfair
Super mar ket as a produce man and took an early retirenent in 1986.

JOB DESCRI PTI ON:
Job Title: Chipper - pipe grinder.

Job Duties: See work history.

REVI EW OF RECORDS:

The followi ng records are revi ewed:

1. Chest x-ray dated 7/12/57, negative.

2. Enpl oyer’s First Report of Occupational Injury or Illness
dated 2/ 27/ 87 by General Dynam cs/El ectric Boat Division, with
the enpl oyee al |l eging exposure to lung irritants in 1961
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Qperative report by H Dedo, MD., 10/28/85. Di agnosi s:
Recurrent | eukopl aki a. Oper at i on: Laser excision of
| eukopl aki a.

Pat hol ogy report dated 10/28/85, Dr. Ljung. D agnosi s:
Squanous epitheliumw t hout atypi a.

Hearing test, 7/27/86, revealed normal hearing for speech
frequency and noderate hi gh-frequency | oss.

Chest x-ray, 7/25/86, read as negati ve.

Pul nonary nedi ci ne consultation by Daniel |keda, MD., dated
3/20/01. The patient was seen at the request of B. Reddy,
M D., because of shortness of breath. Dr. lkeda noted a
three-nonth history of progressive shortness of breath with
exertion. Chest x-ray of 1/01 had reveal ed cardionegaly as
wel | as bilateral interstitial infiltrates, possi bly
consi stent with pneunonia. Repeat chest x-ray in 2/01 showed
no changes. CT scan of the lungs in 3/01 reveal ed evi dence of
asbestos exposure with the presence of calcified pleural
pl agues as wel |l as interstitial diffuse abnornmality indicative
of end-stage lung disease with honeyconbi ng consistent with
pul nmonary fibrosis and probability of a positive relationship
to past asbestos exposure. Dr. lkeda also noted that the
patient had a history of snoki ng between the ages of 16 and 42
up to two packs a day, none in the preceding 17 years. Heavy
exposure to asbestos particles was noted between 1957 and
1967, and again between 1968 and 1970. Anbul atory oxinetry
study reveal ed significant oxygen desaturation down to a | ow
of 84 percent with activity, with the patient inproving
qui ckly into the 90s following rest. Dr. |keda opined that
the patient had pul nonary fibrosis as a cause of shortness of
breath with evidence of prior asbestos exposure as the
underlying cause of the fibrosis. He noted evidence of
anbul atory hypoxem a as an explanation of his shortness of
breath on exertion.

Chest x-ray dated 2/6/01 reveals a density in the right md
lung field and hilar, mld cardionegaly w thout pulnonary
venous congestion or pl eur al ef f usi on, enphysenat ous
configuration of the |ungs. No changes from 1/23/01 were
not ed.

CT thorax wthout contrast dated 3/5/01 revealed mld
cardionegaly as well as coronary artery disease wth
calcification involving the LAD and no pericardial effusions.
Medi astinal | ynph node adenopat hy was noted, but there was no
evidence of hilar or axillary adenopathy. Calcified pleural
pl agues were noted bilaterally, as well as diffuse
interstitial abnormality associ ated with honeyconbing in both
upper lung fields as well as both | ower |obes. A tiny nodule
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10.

11.

12.

13.

versus pl eural thickening along the major fissure on the right

was seen in one inage. A 1 cm right adrenal nodule was
consistent with adenona. | mpressi on was: 1) Evidence of
asbestosis exposure. Calcified pleural pl aque noted
bilaterally. 2) Diffuse interstitial abnormality wth areas
of end-stage lung and honeyconbing Ilikely representing

asbestosis. 3) Possible small nodul e versus nodul ar pl eural
thickening either within the right upper |obe or along the
maj or fissure. Followup exam nation is reconmended. 4) Smal |
adrenal adenoma on the right. 5) Coronary artery di sease with
calcification involving the LAD

Oxinmetry study dated 3/20/01 reveals a resting saturation of
94 percent, decreasing to 90 percent within one m nute and as
| ow as 84 percent in two mnutes with exercise. it went back
up to 95 after resting for four mnutes.

Gadol i nium study dated 4/6/01 reveal ed diffuse grade I11/1V
activity seen throughout both | ungs consistent with netabolic
reactive pul nonary fibrosis. Asmall subtle focal abnormality
was noted on the left chest representing a left sixth
intercostal joint indicating recent fracture or infection
interpreted by T.R Pounds, M D

Pul monary function studies done on 4/3/01 revealed a forced
vital capacity of 2.65 liters, or 64 percent of predicted.
FEV1 percent was 2.35 liters per second, or 83 percent of
predi ct ed. Lung volunmes were 64 percent of predicted.
Diffusion values were 40 percent of predicted. Oxygen
saturation was 86 percent.

Consul tation by Arthur DeGaff, Jr., MD., dated 12/4/01 was
reviewed. He opined that using the AMA CGuides to Eval uation
of Permanent Inpairnment prediction formulas, M. Serio's
pul nonary function tests were consistent wth a diagnosis of
restrictive lung di sease wi thout airway obstruction. He also
noted an apparent diffusing capacity of 33 percent of
predi cted val ue, and he opined that M. Serio was 73 percent
i npai red as of the whol e person. He also noted that there was
no evidence of airway obstruction, therefore, there was no
evidence that M. Serio’ s past cigarette exposure had caused
significant |lung damage, and therefore, his disability was
entirely due to past asbestos exposure. He does not nention
that M. Serio had cardionegaly as well as heavily calcified
| eft anterior descending coronary artery in the CT scan of the
chest .

PHYSI CAL EXAM NATI ON:

CENERAL : M. Serio is a short, stocky, obese, white male who
appeared his stated age and who becane short of breath while
undressing and dressing for the purpose of this exam nation. He
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was nost pleasant and cooperative. He anbulated slowy down the
hal | wi thout using an assistive devi ce.

VI TAL Sl GNS: Hei ght 5'6". Weight 238 pounds (ideal weight 150
pounds) . Bl ood pressure 150/80, both arnms, using a large cuff.
Pul se 69 BPM and regular. Respiratory rate 18..

DI AGNOSTI C STUDI ES:

None were ordered.

DI AGNCSES:

1. Chronic interstitial lung disease with pulnonary fibrosis
(asbestosis and exertional desaturation).

2. At herosclerotic coronary artery disease with calcified |eft
anterior descending coronary artery and mld cardi onegaly.

3. Qoesity.

OPI NI ON:

| amin agreenent with Dr. I keda that M. Serio has chronic diffuse
lung scarring (asbestosis) secondary to asbestos fiber exposure
whil e working as a chipper in a submarine and aircraft carrier for
prol onged periods of tinme many years ago. Past exposure is
specifically indicated by the presence of pleural plagues which are
characterized by calcifications along the parietal pleura. He al so
has cl assi cal honeyconbed appearance in his chest radi ographs but
no evi dence of nesotheliomas that are occasionally associated with
asbestos exposure. His condition is industrial in causation.

His factors of disability are as foll ows:
SUBJECTI VE FACTORS

Shortness of breath wal king 1-1/2 bl ocks or clinbing one flight of
stairs.

OBJECTI VE FACTORS:

1. Coarse ral es on physical exam nati on.

2. Pul monary function testing dated 4/3/01 indicating FVC 64
percent, FEV1 83 percent, FVC/ FEV1 89 percent, total |ung
capacity 64 percent, diffusion capacity 38 percent of
predi ct ed, oxygen saturation 96 percent at rest dropping to 84
percent with activity.

3. Abnor mal chest x-ray dated 2/6/01.

-12-



4. Abnormal CT of thorax dated 4/5/01.
5. Abnor mal gadol i ni um nucl ear study, 4/6/01.
WORK RESTRI CTI ONS:

He neets Class IV of the Guidelines for Evaluation of Pul nonary
Disability of the California Industrial Medical Council based on
t he above testing. Use of inhaled anti-inflammtory agents raises
hi mby one class to Cass V, precluding himto Sedentary Wrk only.
Usi ng the AVMA Gui delines for the Respiratory System he neets C ass
11, Mdderate, with inpairnent of the whole person between 26 and
50 percent.

FUTURE MEDI CAL TREATMENT:

He will need to visit his pul nonol ogi st every six nonths or so on
an industrial basis. He needs to continue taking his D skus tw ce
a day on an industrial basis. He needs to be nonitored for
possible nesothelioma in the future. Use of Pravachol for
hyperchol esterolema, Ecotrin as well as eye drops for glaucoma
shoul d be on a non-industrial basis.

APPCORTI ONMVENT:

H s permanent disability should be apportioned 83.33 percent to
General Dynamcs and 16.66 percent to the federal governnent
(enpl oynent at Long Beach | abor yard) based on years of enpl oynent,
according to the doctor.

On the basis of the totality of this record, | nake the
fol | ow ng:

Fi ndi ngs of Fact and Concl usions of Law

This Adm nistrative Law Judge, in arriving at a decision in
this matter, is entitled to determne the credibility of the
W tnesses, to weigh the evidence and draw his own inferences from
it, and he is not bound to accept the opinion or theory of any
particul ar nedical exam ner. Banks v. Chicago Gain Trimers
Association, Inc., 390 U S. 459 (1968), reh. denied, 391 U S. 929
(1969); Todd Shipyards v. Donovan, 300 F.2d 741 (5th Gr. 1962);
Scott v. Tug Mate, |Incorporated, 22 BRBS 164, 165, 167 (1989); Hite
v. Dresser Q@uiberson Punping, 22 BRBS 87, 91 (1989); Anderson V.
Todd Shipyard Corp., 22 BRBS 20, 22 (1989); Hughes v. Bethlehem
Steel Corp., 17 BRBS 153 (1985); Seaman v. Jacksonvill e Shipyard,
Inc., 14 BRBS 148.9 (1981); Brandt v. Avondal e Shipyards, Inc., 8
BRBS 698 (1978); Sargent v. Matson Terminal, Inc., 8 BRBS 564
(1978) .

The Act provides a presunption that a claimconmes within its
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provisions. See 33 U S.C. 8920(a). This Section 20 presunption
"applies as much to the nexus between an enpl oyee's nmal ady and his
enpl oynent activities as it does to any other aspect of a claim™
Swinton v. J. Frank Kelly, Inc., 554 F.2d 1075 (D.C. Cr. 1976),
cert. denied, 429 U S 820 (1976). Claimant's uncontradicted
credible testinony alone may constitute sufficient proof of
physical injury. Golden v. Eller & Co., 8 BRBS 846 (1978), aff'd,
620 F.2d 71 (5th G r. 1980); Hanpton v. Bethlehem Steel Corp., 24
BRBS 141 (1990); Anderson v. Todd Shi pyards, supra, at 21; Mranda
v. Excavation Construction, Inc., 13 BRBS 882 (1981).

However, this statutory presunpti on does not di spense with the
requirenent that a claim of injury nust be made in the first
instance, nor is it a substitute for the testinony necessary to
establish a "prima facie" case. The Suprene Court has held that
“[a] prima facie ‘claimfor conpensation,” to which the statutory
presunption refers, nmust at |least allege an injury that arose in
the course of enploynent as well as out of enploynent.” United
States Indus./Fed. Sheet Metal, Inc., v. Director, Ofice of
Wor kers' Conpensation Progranms, U S. Dep’'t of Labor, 455 U. S. 608,
615 102 S. C. 1318, 14 BRBS 631, 633 (CRT) (1982), rev'g Riley v.
U.S. Indus./Fed. Sheet Metal, Inc., 627 F.2d 455 (D.C. Cr. 1980).

Mor eover, "the nere existence of a physical inpairnment is plainly
insufficient to shift the burden of proof to the enployer."” U S.
| ndustri es/ Federal Sheet Metal, Inc., et al., v. Drector, Ofice
of Workers' Conpensation Prograns, U S. Departnent of Labor, 455
U. S. 608, 102 S. Ct. 1318 (1982), rev'g Riley wv. U. S.
| ndustri es/ Federal Sheet Metal, Inc., 627 F.2d 455 (D.C. Cr.
1980) . The presunption, though, is applicable once claimnt
establishes that he has sustained an injury, i.e., harmto his
body. Preziosi v. Controlled Industries, 22 BRBS 468, 470 (1989);
Brown v. Pacific Dry Dock Industries, 22 BRBS 284, 285 (1989);
Trask v. Lockheed Shipbuilding and Construction Conpany, 17 BRBS
56, 59 (1985); Kelaita v. Triple A Machine Shop, 13 BRBS 326
(1981).

To establish a prima facie claimfor conpensation, a clai mant
need not affirmatively establish a connection between work and
harm Rather, a claimant has the burden of establishing only that
(1) the claimnt sustained physical harm or pain and (2) an
accident occurred in the course of enploynent, or conditions
existed at work, which could have caused the harm or pain.
Kel aita, supra; Kier v. Bethlehem Steel Corp., 16 BRBS 128 (1984).
Once this prima facie case i s established, a presunptionis created
under Section 20(a) that the enployee's injury or death arose out
of enpl oynent. To rebut the presunption, the party opposing
entitlenent nust present substantial evidence proving the absence
of or severing the connection between such harm and enpl oynent or
wor ki ng conditions. Kier, supra; Parsons Corp. of California v.
Director, OMCP, 619 F.2d 38 (9th Cr. 1980); Butler v. D strict
Par ki ng Managenment Co., 363 F.2d 682 (D.C. Gr. 1966); Ranks v.
Bath Iron Wrks Corp., 22 BRBS 301, 305 (1989). Once cl ai mant

-14-



est abl i shes a physi cal harmand wor ki ng condi ti ons whi ch coul d have
caused or aggravated the harm or pain the burden shifts to the
enpl oyer to establish that claimant's conditi on was not caused or
aggravated by his enploynent. Brown v. Pacific Dry Dock, 22 BRBS
284 (1989); Rajotte v. General Dynamcs Corp., 18 BRBS 85 (1986).
|f the presunption is rebutted, it no longer controls and the
record as a whole nust be evaluated to determne the issue of
causation. Del Vecchio v. Bowers, 296 U S. 280 (1935); Vol pe v.
Nort heast Marine Termnals, 671 F.2d 697 (2d G r. 1981). In such
cases, | nust weigh all of the evidence relevant to the causation
i ssue. Sprague v. Director, OANCP, 688 F.2d 862 (1st Cr. 1982);
MacDonal d v. Trailer Marine Transport Corp., 18 BRBS 259 (1986).

To establish a prima facie case for invocation of the Section
20(a) presunption, claimant nust prove that (1) he suffered a harm
and (2) an accident occurred or working conditions existed which

coul d have caused the harm See, e.g., Noble Drilling Conpany v.
Drake, 795 F.2d 478, 19 BRBS 6 (CRT) (5th Cir. 1986); Janes v. Pate
Stevedoring Co., 22 BRBS 271 (1989). If claimant's enpl oynent

aggravat es a non-work-rel ated, underlying di sease so as to produce
i ncapacitating synptons, the resulting disability is conpensabl e.
See Rajotte v. Ceneral Dynamics Corp., 18 BRBS 85 (1986); Gardner
v. Bath Iron Wrks Corp., 11 BRBS 556 (1979), aff'd sub nom
Gardner v. Director, OANCP, 640 F.2d 1385, 13 BRBS 101 (1st Gr.
1981). |If enployer presents substantial" evidence sufficient to
negate the connection between claimnt's harm and his enpl oynent,
t he presunption no | onger controls, and the i ssue of causati on nust
be resolved on the whole body of proof. See, e.g., Leone v.
Seal and Term nal Corp., 19 BRBS 100 (1986).

Enpl oyer contends that Caimant did not establish a prim
facie case of causation and, in the alternative, that there is
substantial evidence of record to rebut the Section 20(a), 33
U.S. C 8920(a), presunption. | reject both contentions. The Board
has held that credible conplaints of subjective synptons and pain
can be sufficient to establish the elenent of physical harm
necessary for a prima facie case for Section 20(a) invocation. See
Syl vester v. BethlehemSteel Corp., 14 BRBS 234, 236 (1981), aff'd,
681 F.2d 359, 14 BRBS 984 (5th Cr. 1982). Moreover, | may
properly rely on Caimant's statenents to establish that he
experienced a work-related harm and as it is undisputed that a
wor k accident occurred which could have caused the harm the
Section 20(a) presunption is invoked in this case. See, e.q.
Sinclair v. United Food and Conmercial Wrkers, 23 BRBS 148, 151

(1989). Mor eover, Enployer's general contention that the clear
wei ght of the record evidence establishes rebuttal of the pre-
presunption is not sufficient to rebut the presunption. See

generally Mffleton v. Briggs Ice Cream Co., 12 BRBS 445 (1980).
The presunption of causation can be rebutted only by

“substantial evidence to the contrary” offered by the enpl oyer. 33

US C 8 920. Wat this requirenent nmeans is that the enployer
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must offer evidence which negates the connection between the
al l eged event and the alleged harm In Caudill v. Sea Tac Al aska
Shi pbui I ding, 25 BRBS 92 (1991), the carrier offered a nedica

expert who testified that an enploynent injury did not “play a
significant role” in contributing to the back trouble at issue in
this case. The Board held such evidence insufficient as a matter
of law to rebut the presunption because the testinony did not
negate the role of the enploynent injury in contributing to the
back injury. See also Cairns v. Matson Terminals, Inc., 21 BRBS
299 (1988) (nedical expert opinion which didentirely attribute the
enpl oyee’s condition to non-work-related factors was nonet hel ess
insufficient to rebut the presunption where the expert equivocated
somewhat on causation elsewhere in his testinony). Were the
enpl oyer/carrier can offer testinony which conpletely severs the
causal link, the presunption is rebutted. See Phillips v. Newport
News Shipbuilding & Dry Dock Co., 22 BRBS 94 (1988) (nedical

testinmony that claimnt’s pul nonary problens are consistent with
cigarette snoking rather than asbest os exposure sufficient to rebut
t he presunption).

For the nost part only nedical testinony can rebut the Section
20(a) presunption. But see Brown v. Pacific Dry Dock, 22 BRBS 284
(1989) (holding that asbestosis causati on was not established where
the enployer denonstrated that 99% of its asbestos was renoved
prior to the claimant’s enpl oynent while the remai ning 1%was in an
area far renoved fromthe clainmnt and renoved shortly after his
enpl oynent began). Factual issues cone in to play only in the
enpl oyee’s establishnment of the prima facie elenents of
har nf possi bl e causation and in the | ater factual determ nati on once
the Section 20(a) presunption passes out of the case.

Once rebutted, the presunption itself passes conpletely out of
the case and the issue of causation is determ ned by exam ning the
record “as a whol e”. Hol mes v. Universal Maritime Services Corp.
29 BRBS 18 (1995). Prior to 1994, the “true doubt” rul e governed
the resolution of all evidentiary disputes under the Act; where the
evi dence was i n equi poi se, all factual determ nati ons were resol ved
in favor of the injured enployee. Young & Co. v. Shea, 397 F.2d
185, 188 (5'" Cir. 1968), cert. denied, 395 U.S. 920, 89 S. C. 1771
(1969). The Suprene Court held in 1994 that the “true doubt” rule
violated the Adm nistrative Procedure Act, the general statute
governing all admnistrative bodies. Drector, OXCP v. G eenw ch
Collieries, 512 U S. 267, 114 S. . 2251, 28 BRBS 43 (CRT) (1994).
Accordingly, after Geenwich Collieries the enployee bears the
burden of proving causation by a preponderance of the evidence
after the presunption is rebutted.

As the Enployer and Carrier dispute that the Section 20(a)
presunption is invoked, see Kelaita v. Triple A Machine Shop, 13
BRBS 326 (1981), the burden shifts to themto rebut the presunption
with substantial evidence which establishes that claimnt’s
enpl oynent did not cause, contribute to, or aggravate his
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condi tion. See Peterson v. General Dynamcs Corp., 25 BRBS 71
(1991), aff’'d sub nom Insurance Conpany of North Anerica v. U. S.
Dept. of Labor, 969 F.2d 1400, 26 BRBS 14 (CRT)(2d Cir. 1992),
cert. denied, 507 U.S. 909, 113 S. C. 1264 (1993); Obert v. John
T. Cark and Son of Maryland, 23 BRBS 157 (1990); Samv. Loffl and
Brothers Co., 19 BRBS 228 (1987). The probative testinony of a
physician that no relationship exists between an injury and a
claimant’ s enpl oynent is sufficient to rebut the presunption. See
Kier v. Bethl ehem Steel Corp., 16 BRBS 128 (1984). |[f an enpl oyer
subm ts substantial countervailing evidence to sever the connection
between the injury and the enploynent, the Section 20(a)
presunption no | onger controls and the issue of causation nust be
resolved on the whole body of proof. Stevens v. Tacoma
Boat buil ding Co., 23 BRBS 191 (1990). This Adm nistrative Law
Judge, in weighing and evaluating all of the record evidence, may
pl ace greater weight on the opinions of the enployee s treating
physi ci an as opposed to the opinion of an exam ning or consulting
physician. In this regard, see Pietrunti v. Drector, OACP, 119
F.3d 1035, 31 BRBS 84 (CRT)(2d GCr. 1997). See also Anpbs v.
Director, OANCP, 153 F.3d 1051 (9'" Cir. 1998), anended, 164 F.3d
480, 32 BRBS 144 (CRT) (9" Cir. 1999), cert. denied, 120 S.C. 40
(1999).

In the case sub judice, Caimnt alleges that the harmto his

bodily frame, i.e., his asbestosis, resulted fromhis exposure to
and inhalation of asbestos at the Enployer's shipyard. The
Enpl oyer has i ntroduced no evi dence severing the connecti on between
such harmand Caimant's maritinme enploynent. |In this regard, see

Ronei ke v. Kai ser Shi pyards, 22 BRBS 57 (1989). Thus, C ai mant has
established a prinma facie claimthat such harmis a work-rel ated
injury, as shall now be di scussed.

I njury

The term"injury" neans accidental injury or death arising out
of and in the course of enploynent, and such occupational di sease
or infection as arises naturally out of such enploynent or as
natural ly or unavoidably results fromsuch accidental injury. See
33 U.S.C 8902(2); U. S Industries/Federal Sheet Mtal, Inc., et
al., v. Director, Ofice of Wrkers Conpensation Prograns, U S
Department of Labor, 455 U S. 608, 102 S.C. 1312 (1982), rev'g
Riley v. US. Industries/Federal Sheet Metal, Inc., 627 F.2d 455
(D.C. Gr. 1980). A work-rel ated aggravation of a pre-existing
condition is an injury pursuant to Section 2(2) of the Act.
Gardner v. Bath Iron Wrks Corporation, 11 BRBS 556 (1979), aff'd
sub nom Gardner v. Director, ONCP, 640 F.2d 1385 (1st G r. 1981);
Preziosi v. Controlled Industries, 22 BRBS 468 (1989); Januszi ew cz
v. Sun Shipbuilding and Dry Dock Conpany, 22 BRBS 376 (1989)
(Deci si on and Order on Remand); Johnson v. Ingalls Shipbuilding, 22
BRBS 160 (1989); Madrid v. Coast Marine Construction, 22 BRBS 148
(1989). Moreover, the enploynent-related injury need not be the
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sole cause, or primary factor, in a disability for conpensation
purposes. Rather, if an enploynent-related injury contributes to,
conbines with or aggravates a pre-existing disease or underlying
condition, the entire resultant disability is conpensable.
Strachan Shipping v. Nash, 782 F.2d 513 (5th Gr. 1986);
| ndependent Stevedore Co. v. O Leary, 357 F.2d 812 (9th Cr. 1966);
Kool ey v. Marine Industries Northwest, 22 BRBS 142 (1989); M jangos
v. Avondal e Shi pyards, Inc., 19 BRBS 15 (1986); Rajotte v. Ceneral
Dynam cs Corp., 18 BRBS 85 (1986). Al so, when clai mant sustai ns an
injury at work which is foll owed by the occurrence of a subsequent
injury or aggravation outside work, enployer is liable for the
entire disability if that subsequent injury is the natural and
unavoi dabl e consequence or result of the initial work injury.
Bl udworth Shipyard, Inc. v. Lira, 700 F.2d 1046 (5th Gr. 1983);
M jangos, supra; Hicks v. Pacific Marine & Supply Co., 14 BRBS 549
(1981). The terminjury includes the aggravation of a pre-existing
non-work-related condition or the conbination of work- and non-
wor k-rel ated conditions. Lopez v. Southern Stevedores, 23 BRBS 295
(1990); Care v. WWVATA, 21 BRBS 248 (1988).

I n occupational disease cases, there is no "injury" until the
accunul ated effects of the harnful substance manifest thensel ves
and claimant becones aware, or in the exercise of reasonable
diligence or by reason of nedical advice should becone have been
aware, of the relationship between the enpl oynent, the di sease and
the death or disability. Travelers Insurance Co. v. Cardillo, 225
F.2d 137 (2d G r. 1955), cert. denied, 350 U. S. 913 (1955). Thorud
v. Brady-Ham |ton Stevedore Conpany, et al., 18 BRBS 232 (1987);
Ceisler v. Colunbia Asbestos, Inc., 14 BRBS 794 (1981). Nor does
the Act require that the injury be traceable to a definite tine.
The fact that claimant's i njury occurred gradual ly over a period of
tinme as a result of continuing exposure to conditions of enpl oynent
is no bar to a finding of an injury wthin the neaning of the Act.
Bath Iron Wirks Corp. v. Wite, 584 F.2d 569 (1st G r. 1978).

This closed record | eads ineluctably to the concl usion, and |
so find and conclude, that C aimant’ s exposure to asbestos, wel ding
and grinding dust and other injurious pulnonary stimuli has
resulted in his asbestosis, that the date of injury is April 3,
2001, that the Enployer had tinely notice of such injury, that the
Enpl oyer and Carrier tinely controverted Claimant’s entitlenment to
benefits and that Claimant tinely filed for benefits once a dispute
arose between the parties. In fact, the principal issue is the
nature and extent of Claimant’s disability, an issue | shall now
resol ve

Nat ure and Extent of Disability

It is axiomatic that disability under the Act is an economc
concept based upon a nedi cal foundation. Quick v. Martin, 397 F. 2d
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644 (D.C. Cr. 1968); Owens v. Traynor, 274 F. Supp. 770 (D. M.
1967), aff'd, 396 F.2d 783 (4th Gr. 1968), cert. denied, 393 U S.
962 (1968). Thus, the extent of disability cannot be neasured by
physi cal or nedical condition alone. Nardella v. Canpbell Machi ne,
Inc., 525 F.2d 46 (9th Cr. 1975). Consideration nmust be given to
clai mant' s age, education, industrial history and the availability
of work he can performafter the injury. American Miutual |nsurance
Conmpany of Boston v. Jones, 426 F.2d 1263 (D.C. Cr. 1970). Even
arelatively mnor injury may lead to a finding of total disability
if it prevents the enployee from engaging in the only type of
gai nful enpl oynent for which he is qualified. (l1d. at 1266)

Claimant's injury has becone permanent. A permanent
disability is one which has continued for a |lengthy period and is
of lasting or indefinite duration, as distinguished fromone in
which recovery nerely awaits a normal healing period. Cener a
Dynam cs Corporation v. Benefits Review Board, 565 F.2d 208 (2d
Cr. 1977); Watson v. Qulf Stevedore Corp., 400 F.2d 649 (5th Gr.
1968), cert. denied, 394 U S 976 (1969); Seidel v. Ceneral
Dynam cs Corp., 22 BRBS 403, 407 (1989); Stevens v. Lockheed
Shi pbuilding Co., 22 BRBS 155, 157 (1989); Trask v. Lockheed
Shi pbui | di ng and Constructi on Conpany, 17 BRBS 56 (1985); Mason v.
Bender Welding & Machine Co., 16 BRBS 307, 309 (1984). The
traditi onal approach for determ ning whether an injury i s permanent
or tenporary is to ascertain the date of "maxi mum nedi cal
i nprovenent . " The determnation of when maxi num nedica
i nprovenent is reached so that claimant's disability may be said to
be permanent is primarily a question of fact based on nedica
evidence. Lozada v. Director, OANCP, 903 F. 2d 168, 23 BRBS 78 (CRT)
(2d Cr. 1990); Hte v. Dresser Cuiberson Punping, 22 BRBS 87, 91
(1989); Care v. Washington Metropolitan Area Transit Authority, 21
BRBS 248 (1988); Wayland v. Mowore Dry Dock, 21 BRBS 177 (1988);
Eckl ey v. Fi brex and Shi ppi ng Conpany, 21 BRBS 120 (1988); WIIians
v. Ceneral Dynami cs Corp., 10 BRBS 915 (1979).

The Benefits Review Board has held that a determ nation that
claimant's disability is tenporary or pernmanent may not be based on
a prognosis that claimant's condition may inprove and becone
stationary at sonme future tinme. Meecke v. |I.S. O Personnel Support
Departnent, 10 BRBS 670 (1979). The Board has also held that a
di sability need not be "eternal or everlasting" to be permanent and
the possibility of a favorabl e change does not foreclose a finding
of permanent disability. Exxon Corporation v. Wiite, 617 F.2d 292
(5th Gr. 1980), aff'g 9 BRBS 138 (1978). Such future changes may
be considered in a Section 22 nodification proceedi ng when and if
they occur. Fleetwood v. Newport News Shipbuilding and Dry Dock
Conpany, 16 BRBS 282 (1984), aff'd, 776 F.2d 1225, 18 BRBS 12 ( CRT)
(4th CGr. 1985).

The Board has held that an irreversible nmedical condition is
per manent per se. Drake v. General Dynamcs Corp., 11 BRBS 288
(1979). Asbestosis in ny judgnent, is such a condition.
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Per manent disability has been found where little hope exists
of eventual recovery, Air Anerica, Inc. v. Director, ONCP, 597 F. 2d
773 (1st Cir. 1979), where claimant has al ready undergone a | arge
nunber of treatnents over a long period of tine, Meecke v. 1.S. O
Per sonnel Support Departnent, 10 BRBS 670 (1979), even though there
is the possibility of favorable change from recomended surgery,
and where work wthin claimant's work restrictions is not
avai |l abl e, Bell v. Vol pe/ Head Construction Co., 11 BRBS 377 (1979),
and on the basis of claimant's credi ble conplaints of pain al one.
Eller and Co. v. Golden, 620 F.2d 71 (5th Cr. 1980). Furthernore,
there is no requirenent in the Act that nedical testinony be
i ntroduced, Ballard v. Newport News Shi pbuilding & Dry Dock Co., 8
BRBS 676 (1978); Ruiz v. Universal Maritime Service Corp., 8 BRBS
451 (1978), or that claimnt be bedridden to be totally disabl ed,
Watson v. Q@ilf Stevedore Corp., 400 F.2d 649 (5th Cr. 1968)
Mor eover, the burden of proof in a tenporary total case is the sane
as in a permanent total case. Bell, supra. See also Walker v. AAF
Exchange Service, 5 BRBS 500 (1977); Swan v. Ceorge Hyman
Construction Corp., 3 BRBS 490 (1976). There is no requirenent
t hat cl ai mant undergo vocational rehabilitation testing prior to a
finding of permanent total disability, Mendez v. Bernuth Mrine
Shi pping, Inc., 11 BRBS 21 (1979); Perry v. Stan Fl owers Conpany,
8 BRBS 533 (1978), and an award of permanent total disability may
be nodified based on a change of condition. Watson v. Culf
St evedore Corp., supra.

An enpl oyee is considered permanently disabled if he has any
residual disability after reaching maxi num nedical inprovenent.
Lozada v. Ceneral Dynamics Corp., 903 F.2d 168, 23 BRBS 78 (CRI)
(2d Cir. 1990); Sinclair v. United Food & Commercial Wrkers, 13
BRBS 148 (1989); Trask v. Lockheed Shi pbuil ding & Construction Co.,
17 BRBS 56 (1985). A condition is permanent if claimant is no
| onger wundergoing treatnment with a view towards inproving his
condition, Leech v. Service Engineering Co., 15 BRBS 18 (1982), or
if his condition has stabilized. Lusby v. Washington Metropolitan
Area Transit Authority, 13 BRBS 446 (1981).

The Longshore Act requires the use of the Anmerican Medica
Associ ation Guides to the Evaluation of Permanent I|npairnment for
retiree clains and it provides that an individual is Cass IV 50-
100% inmpaired if his diffusing capacity is below 40% Table 5-12
at page 107.

Dr. Panting noted that the Claimnt’s diffusing capacity was
38% of predicted. Therefore he clearly falls within the dass |V
rating and Dr. DeGaff’s rating should be given greater wei ght and
he should be found to have a seventy-three (73% whole nman
inmpairnment, and I so find and concl ude.

Aver age Weekly Wage
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For the purposes of Section 10 and the determ nation of the
enpl oyee's average weekly wage with respect to a claim for
conpensation for death or disability due to an occupational
disability, the tinme of injury is the date on which the enpl oyee or
cl ai mant becones aware, or on the exercise of reasonable diligence
or by reason of nedical advice should have been aware, of the
rel ati onshi p between the enpl oynent, the di sease, and the death or
di sability. Todd Shipyards Corp. v. Black, 717 F.2d 1280 (9th G r.
1983); Hoey v. Ceneral Dynam cs Corporation, 17 BRBS 229 (1985);
Pitts v. Bethlehem Steel Corp., 17 BRBS 17 (1985); Yal owchuck v.
General Dynam cs Corp., 17 BRBS 13 (1985).

The 1984 Anendnents to the Longshore Act apply in a new set of
rul es i n occupational di sease cases where the time of injury (i.e.,
becones mani fest) occurs after claimnt has retired. See Wods v.
Bet hl ehem Steel Corp., 17 BRBS 243 (1985); 33 U S.C. 8§8902(10),
908(C) (23), 910(d)(2). In such cases, disability is defined under
Section 2(10) not in terns of |oss of earning capacity, but rather
in ternms of the degree of physical inpairnment as determ ned under
t he gui del i nes pronul gated by the Anerican Medi cal Association. An
enpl oyee cannot receive total disability benefits under these
provi sions, but can only receive a permanent partial disability
awar d based upon the degree of physical inpairnent. See 33 U S.C
8908(c)(23); 20 C.F.R 8702.601(b). The Board has held that, in
appropriate circunstances, Section 8(c)(23) allows for a permnent
partial inpairnment award based on a one hundred (100) percent
physi cal i npairnent. Donnell v. Bath Iron Wrks Corporation, 22
BRBS 136 (1989). Further, where the injury occurs nore than one
year after retirenent, the average weekly wage is based on the
Nat i onal Average Wekly Wage as of the date of awareness rather
than any actual wages received by the enployee. See 33 U S.C
8910(c)(2)(B); Taddeo v. Bethlehem Steel Corp., 22 BRBS 52 (1989);
Smth v. Ingalls Shi pbui I di ng, 22 BRBS 46 (1989). Thus, it is
apparent that Congress, by the 1984 Anendnents, intended to expand
the category of claimants entitled to receive conpensation to
i nclude voluntary retirees.

However, in the case at bar, Caimant nmay be an involuntary
retiree if he left the workforce because of work-rel ated pul nonary
probl enms. Thus, an enpl oyee who involuntarily withdraws fromthe
wor kf orce due to an occupational disability may be entitled to
t ot al disability benefits although the awareness of the
relationship between disability and enploynent did not becone
mani fest until after the involuntary retirenment. |In such cases,
the average weekly wage is conputed under 33 U S . C. 8910(C) to
reflect earnings prior to the onset of disability rather than
earnings at the later tinme of awareness. MacDonal d v. Bet hl ehem
Steel Corp., 18 BRBS 181, 183 and 184 (1986). Conpare LaFaille v.
General Dynam cs Corp., 18 BRBS 882 (1986), rev'd in rel evant part
sub nom LaFaille v. Benefits Review Board, 884 F.2d 54, 22 BRBS
108 (CRT) (2d G r. 1989).
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Thus, where disability commences on the date of involuntary
withdrawal from the workforce, claimant's average weekly wage
should reflect wages prior to the date of such w thdrawal under
Section 10(c), rather than the National Average Wekly Wage under
Section 10(d)(2)(B)

However, if the enployee retires due to a non-occupationa
disability prior to manifestation, then he is a voluntary retiree
and is subject to the post-retirenent provisions. In Whods v.
Bet hl ehem Steel Corp., 17 BRBS 243 (1985), the Benefits Review
Board applied the post-retirenent provisions because the enpl oyee
retired due to disabling non-work-related heart disease prior to
the mani festation of work-rel ated asbestosi s.

33 U.S.C 910(d)(2) provides that for any cl ai mbased on death
or disability due to occupational death for which the time of
injury occurs within one year fromthe date the enployee retires,
t he average weekly wage shall be deened to be the national average
weekly wage at the tinme of the injury.

M. Serio retired in 1997 and his pulnonary condition was
di agnosed in 2001. Therefore it appears to fall wthin the
provi sions of section 910(d)(2). However he also testified that he
continues to work on a sporadic basis in order to supplenment his
retirement benefits. The enployer therefore rai ses the question as
t o whet her an i ndi vidual who continues to work on a part-tine basis
supplenmenting his retirenent benefits is a retiree under section
10(d) (2) (d).

This matter was consi dered by the Benefits Review Board in the
case of George Jones v. United States Steel Corporation, 22 BRBS
229 (May 26, 1989). The Benefits Review Board vacated the
Adm ni strative Law Judge’'s decision in Jones holding that an
individual in M. Serio’ s work status was not a retiree since they
continued to work on a part-tine basis.

The Benefits Review Board vacated the decision and awarded
benefits based upon the national average weekly wage hol di ng that
an individual who works part-tine to supplenent his retirenent is
still a retiree.

The Board noted that pursuant to 20 CFR section 702.601(c)
“retirenent shall nean that the claimnt or decedent in cases
i nvolving survivor’s benefits, have voluntary withdrawn fromthe
wor kforce and there is no realistic expectation that such persons
shall return to the workforce.”

The Board noted that this definition of retirenment replaced
one set forth in the interimregul ation which defined retirenent
as “not being enployed with no realistic expectation of returning
to the workforce.” Federal regul ations 384, 406 (January 3, 1985)
the Board noted that the change in the | anguage in the regul ati ons
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from having “no earnings” to withdrawing from the workplace”
suggests a realistic view that a worker can have sone earnings
wi t hout being part of the workforce and that part-tine work to
supplement retirenment earnings did not necessarily defeat the
contention that the worker is retired wi thin nmeani ng of the Act and
its regulation.

Accordingly, in viewof the foregoing, Cainmant is a voluntary
retiree as he stopped working full-tinme in 1992 because of his hand
probl ens and because his shortness of breath did not begin unti
the end of 2000 or the beginning of 2001. That C ai mant wor ks
part-tinme, one or two days per week, does not prevent his status as
a voluntary retiree and I so find and conclude. In this regard,
see Jones v. U. S. Steel Corporation, 22 BRBS 229 (1986).

The Benefits Review Board has held that the Adm nistrative Law
Judge erred in setting a 1979 conmencenent date for the pernanent
partial disability award under Section 8(c)(23) since x-ray
evi dence of pleural thickening alone is not a basis for a permanent
i npai rment rating under the AVA Qui des. Therefore, where the first
medi cal evidence of record sufficient to establish a permanent
i npai rment of decedent’s | 8ungs under the AMA Gui des was an Apri
1986 nedical report which stated that decedent had disability of
his lungs, the Board held that the permanent partial disability
award for asbestos-related | ung i npai rnent shoul d conmence on March
5, 1985 as a matter of |law. Ponder v. Peter Kiewt Sons’ Conpany,
24 BRBS 46, 51 (1990).

As Claimant’s permanent partial inpairnment can reasonably be
rated at seventy-three (73% percent, Caimant is entitled to an
award of benefits for such inpairnent based upon the Nationa
Aver age Weekly Wage of $466.91 or $227.23 per week, conmencing on
April 3, 2001, the date of injury.

| nt er est

Al t hough not specifically authorized in the Act, it has been
accepted practice that interest at the rate of six (6) percent per
annumis assessed on all past due conpensation paynents. Avallone
v. Todd Shipyards Corp., 10 BRBS 724 (1978). The Benefits Revi ew
Board and t he Federal Courts have previously upheld interest awards
on past due benefits to ensure that the enpl oyee receives the ful
anount of conpensation due. Watkins v. Newport News Shi pbuil ding
& Dry Dock Co., 8 BRBS 556 (1978), aff'd in pertinent part and
rev'd on ot her grounds sub nom Newport News v. Director, ONCP, 594
F.2d 986 (4th Cr. 1979); Santos v. CGeneral Dynam cs Corp., 22 BRBS
226 (1989); Adams v. Newport News Shi pbuil ding, 22 BRBS 78 (1989);
Smth v. Ingalls Shipbuilding, 22 BRBS 26, 50 (1989); Caudill v.
Sea Tac Al aska Shipbuilding, 22 BRBS 10 (1988); Perry v. Carolina
Shi pping, 20 BRBS 90 (1987); Hoey v. Ceneral Dynamcs Corp., 17
BRBS 229 (1985). The Board concluded that inflationary trends in
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our econony have rendered a fixed six percent rate no |onger
appropriate to further the purpose of making claimnt whole, and
held that ". . . the fixed six percent rate should be replaced by
the rate enployed by the United States District Courts under 28
U S C 81961 (1982). This rate is periodically changed to reflect
the yield on United States Treasury Bills . . " G ant v.
Portl and Stevedoring Conpany, 16 BRBS 267, 270 (1984) nodi fi ed on
reconsi deration, 17 BRBS 20 (1985). Secti on 2(m of Pub. L. 97-258
provi ded t hat t he above provi si on woul d becone effective Cctober 1,
1982. This Order incorporates by reference this statute and
provides for its specific admnistrative application by the
District DDrector. The appropriate rate shall be determ ned as of
the filing date of this Decision and Oder with the District
Director.

Medi cal Expenses

An Enpl oyer found liable for the paynent of conpensation is,
pursuant to Section 7(a) of the Act, responsible for those nedi cal
expenses reasonably and necessarily incurred as a result of a work-
related injury. Perez v. Sea-Land Services, Inc., 8 BRBS 130
(1978). The test is whether or not the treatnent is recogni zed as
appropriate by the nedi cal profession for the care and treatnent of
the injury. Col burn v. General Dynam cs Corp., 21 BRBS 219, 22
(1988); Barbour v. Wodward & Lothrop, Inc., 16 BRBS 300 (1984).
Entitlenent to nedical services is never tinme-barred where a
disability is related to a conpensable injury. Addison v. Ryan-
Wal sh St evedoring Conpany, 22 BRBS 32, 36 (1989); Myfield v.
Atlantic & GQulf Stevedores, 16 BRBS 228 (1984); Dean v. Marine
Termnals Corp., 7 BRBS 234 (1977). Furthernore, an enpl oyee's
right to select his own physician, pursuant to Section 7(b), is
well settled. Bulone v. Universal Term nal and Stevedore Corp., 8
BRBS 515 (1978). dCdaimant is also entitled to reinbursenent for
reasonabl e travel expenses in seeking nedical care and treatnent
for his work-related injury. Tough v. Ceneral Dynam cs
Corporation, 22 BRBS 356 (1989); Glliam v. The Wstern Union
Tel egraph Co., 8 BRBS 278 (1978).

In Shahady v. Atlas Tile & Marble, 13 BRBS 1007 (1981), rev'd
on ot her grounds, 682 F.2d 968 (D.C. G r. 1982), cert. denied, 459
U S 1146, 103 S.Ct. 786 (1983), the Benefits Review Board held
that a claimant's entitlenment to an initial free choice of a
physi ci an under Section 7(b) does not negate the requirenent under
Section 7(d) that cl ai mant obtain enpl oyer's authorization prior to
obt ai ni ng nedi cal services. Banks v. Bath Iron Wrks Corp., 22
BRBS 301, 307, 308 (1989); Jackson v. Ingalls Shipbuilding
Division, Litton Systens, Inc., 15 BRBS 299 (1983); Beynum v.
Washi ngton Metropolitan Area Transit Authority, 14 BRBS 956 (1982).
However, where a claimant has been refused treatnment by the
enpl oyer, he need only establish that the treatnent he subsequently
procures on his own initiative was necessary in order to be
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entitled to such treatnent at the enployer's expense. Atlantic &
@Qul f Stevedores, Inc. v. Neuman, 440 F.2d 908 (5th Cr. 1971);
Matt hews v. Jeffboat, Inc., 18 BRBS at 189 (1986).

An enpl oyer's physician's determnation that Claimant is fully
recovered is tantanmount to a refusal to provide treatnent.
Slattery Associates, Inc. v. Lloyd, 725 F.2d 780 (D.C. G r. 1984);
Wl ker v. AAF Exchange Service, 5 BRBS 500 (1977). Al necessary
medi cal expenses subsequent to enployer's refusal to authorize
needed care, including surgical costs and the physician's fee, are
recoverabl e. Roger's Termnal and Shipping Corporation v.
Director, OANCP, 784 F.2d 687 (5th Cr. 1986); Anderson v. Todd
Shi pyards Corp., 22 BRBS 20 (1989); Ballesteros v. Wllanette
Western Corp., 20 BRBS 184 (1988).

Section 7(d) requires that an attending physician file the
appropriate report within ten days of the exam nation. Unless such
failure is excused by the fact-finder for good cause shown in
accordance with Section 7(d), claimant may not recover nedica
costs incurred. Betz v. Arthur Snowden Conpany, 14 BRBS 805
(1981). See also 20 C.F.R 8702.422. However, the enployer nust
denonstrate actual prejudice by late delivery of the physician's
report. Roger's Term nal, supra.

It is well-settled that the Act does not require that an
injury be disabling for a claimant to be entitled to nedica
expenses; it only requires that the injury be work related.
Ronei ke v. Kai ser Shipyards, 22 BRBS 57 (1989); Wnston v. Ingalls
Shi pbui I di ng, 16 BRBS 168 (1984); Jackson v. Ingalls Shipbuilding,
15 BRBS 299 (1983).

On the basis of the totality of the record, | find and
conclude that C ai mant has shown good cause, pursuant to Section
7(d). dainmnt advised the Enployer of his work-related injury in
a tinely manner and requested appropriate nedical care and
treatment. However, the Enpl oyer did not accept the claimand did
not authorize such nedical care. Thus, any failure by Caimant to
file timely the physician's report is excused for good cause as a
futile act and in the interests of justice as the Enpl oyer refused
to accept the claim

Accordingly, in view of the foregoing, the Carrier shal
i mredi ately authorize and pay for the reasonable and necessary
medi cal care and treatnment related to his asbestosis, comrenci ng on
March 20, 2001. Such expenses shall be subject to the provisions
of Section 7 of the Act. Caimant is also entitled to a conplete
annual physical exam nation, including pulnonary and diagnostic
testing, to nonitor his asbestosis.

Section 14(e)
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Claimant is not entitled to an award of additiona
conpensation, pursuant to the provisions of Section 14(e), as the
Respondents tinely controverted Caimant’s entitlenent to benefits.
Uni ver sal Dredgi ng Corporation, 15 BRBS 502, 506 (1979).

Responsi bl e Enpl oyer

The Carrier joined hereinis the party responsi bl e for paynent
of benefits under the rule stated in Travelers Insurance Co. V.
Cardillo, 225 F.2d 137 (2d G r. 1955), cert. denied sub nom Ira S.
Bushey & Sons, Inc. v. Cardillo, 350 U S. 913 (1955). Under the
| ast enployer rule of Cardillo, the enployer during the |ast
enpl oynment in which the clai mant was exposed to injurious stimuli,
prior to the date upon which the clai mant becane aware of the fact
that he was suffering from an occupational disease arising
naturally out of his enploynent, should be |liable for the ful
anmount of the award. Cardillo, 225 F.2d at 145. See Cordero v.
Triple A Mchine Shop, 580 F.2d 1331 (9th Cr. 1978), cert.
denied, 440 U S. 911 (1979); General Dynamcs Corporation v.
Benefits Review Board, 565 F.2d 208 (2d Cir. 1977). daimant is
not required to denonstrate that a distinct injury or aggravation
resulted fromthis exposure. He need only denonstrate exposure to
injurious stinmuli. Tisdale v. Ownens Corning Fiber 3ass Co., 13
BRBS 167 (1981), aff'd mem sub nom Tisdale v. Director, OACP,
U S. Departnent of Labor, 698 F.2d 1233 (9th Cr. 1982), cert.
denied, 462 U. S. 1106, 103 S.C. 2454 (1983); Wi tlock v. Lockheed
Shi pbui I ding & Construction Co., 12 BRBS 91 (1980). For purposes
of determining who is the responsible enployer or carrier, the
awar eness conponent of the Cardillo test is identical to the
awar eness requirenent of Section 12. Larson v. Jones O egon
Stevedoring Co., 17 BRBS 205 (1985).

The Benefits Review Board has held that m nimal exposure to
sonme asbestos, even w thout distinct aggravation, is sufficient to
trigger application of the Cardillo rule. Gace v. Bath Iron Wrks
Corp., 21 BRBS 244 (1988); Lustig v. Todd Shi pyards Corp., 20 BRBS
207 (1988); Proffitt v. E.J. Bartells Co., 10 BRBS 435 (1979) (two
days' exposure to the injurious stinmuli satisfies Cardillo).
Conpare Todd Pacific Shipyards Corporation v. Director, OANCP, 914
F.2d 1317 (9th Gr. 1990), rev'g Picinich v. Lockheed Shi pbui | di ng,
22 BRBS 289 (1989).

Claimant was | ast exposed to asbestos and other injurious
pul monary stinmuli as a maritinme enployee in 1967, at which tinme the
Carrier was on the risk under the Longshore Act. Accordingly, the
Carrier is responsible for all of the benefits awarded herein.
Wil e C aimant | ater may have been exposed to asbestos as a federal
enpl oyee at the Long Beach Naval Shipyard, this Court has no
jurisdiction over that facility.
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Attorney's Fee

Claimant's attorney, having successfully prosecuted this
matter, is entitled to a fee assessed against the Carrier joined
herein. Claimant's attorney filed a fee application on Septenber
23, 2002 (CX 13), concerning services rendered and costs incurred
in representing C aimant between July 13, 2001 and Septenber 10,
2002. Attorney Stephen C. Enbry seeks a fee of $7,125.75
(i ncluding expenses) based on 26.70 hours of attorney tinme at
$150. 00 and $165.00 per hour and 4 hours of paralegal tinme at
various hourly rates.

I n accordance with established practice, I will consider only
t hose services rendered and costs incurred after June 13, 2001, the
date of the informal conference. Services rendered prior to this
date should be submtted to the District Drector for her
consi derati on.

In light of the nature and extent of the excellent |ega
services rendered to Claimant by his attorney, the anount of
conpensati on obtained for C aimant and the Enployer's coments on
the requested fee, | find a legal fee of $7,125.75 (including
expenses of $885.50) is reasonable and in accordance with the
criteria provided in the Act and regulations, 20 C. F. R §702.132,
and is hereby approved. The expenses are approved as reasonable
and necessary litigation expenses. M approval of the hourly rates
islimted to the factual situation herein and to the firmnenbers
identified in the fee petition.

ORDER

Based upon the foregoing Findings of Fact, Concl usions of Law
and upon the entire record, | issue the follow ng conpensation
order. The specific dollar conputations of the conpensation award
shall be admnistratively perforned by the District D rector.

It is therefore ORDERED t hat:

1. ACE/ USA (Carrier) shall pay to C ai mant conpensation for
his seventy-three (73% percent permanent partial inpairnment from
April 3, 2001 through the present and continuing, based upon the
National Average \Weekly Wage of $466.91, such conpensation to be
conputed in accordance with Sections 8(c)(23) and (2)(10) of the
Act. Clainmant submts the weekly amount is $227.2

2. Interest shall be paid by the Carrier on all accrued
benefits at the T-bill rate applicable under 28 U S.C. 81961
(1982), conputed from the date each paynment was originally due
until paid. The appropriate rate shall be determ ned as of the
filing date of this Decision and Order with the District D rector.
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3. The Carrier shall furnish such reasonable, appropriate
and necessary nedical care and treatnent as the Cainmant's work-
related injury referenced herein may require, commenci ng on March
20, 2001, including a conpl ete annual physical exam nation, subject
to the provisions of Section 7 of the Act.

4. The Carrier shall pay to dainmant's attorney, Stephen C.
Enbry, the sum of $7,125.75 (including expenses) as a reasonabl e
fee for representing C aimant herein after June 13, 2001 before the
O fice of Adm nistrative Law Judges and between July 13, 2001 and
Sept enber 10, 2002.

5. The El ectric Boat Corporation as a self-insurer shall be
Dl SM SSED as a party herein.

DAVI D W DI NARDI
District Chief Judge

Bost on, Massachusetts
DVD: j |
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